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DETAILED ACTION 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action mailed January 4, 2007 and the following third non- 
final Office Action is set forth. Applicant's amendment to claims 1 , cancellation of claims 
5, 13, 14, 16, 25 and 26, and the addition of new claims 27-32, filed October 9, 2007, 
have been received and entered in full. 

Claims 1-4, 6-12, 15, 17-24 and 27-32 are under examination. 

Claim Rejections - 35 USC § 103 

Claims 1-3, 12, 15 and 17 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lutts etal (Euphytica 78: 19-25, 1994), in view of Ogburia etal 
(Euphytica 88: 9-16, 1996), and in further view of Bashaw et al (Apomictic grasses, In 
Principles of cultivar development, Vol. 2, pages 41-83, 1987). The rejection is repeated 
for the reasons of record as set forth on pages 3-5 of the Office Action mailed July 6, 
2007. Applicant's arguments, filed October 9, 2007, have been fully considered but are 
not persuasive. 

Applicant argues the rejection is moot due to the amendment of claim 1 to 
include the limitations of claim 5 (see page 8, 3 rd paragraph of 'Remarks' filed October 
9, 2007). 

This is not persuasive. The amendment of claim 1 does not overcome the 
rejection because nucellus, integument, pericarp, hypanthium and pistil wall are present 
in all plants; thus, the plants taught in the cited references would possess these 
characteristics. Therefore, the rejection is maintained because Lutts et al teach a 
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method of producing an apomictic plant from sexual plants wherein a first plant and a 
second plant are hybridized, seed was recovered and sowed (to produce the F1 
population and plants) and a hybrid plant is selected that is apomictic (see 'Materials 
and methods', page 20, 1 st column, 1 st paragraph to 2 nd column, end of second full 
paragraph and Table 1) and Ogburia et al teach embryo sac formation and detection of 
angiospermous plants (see 'Experimental protocols', page 10, 1 st column). 

Claims 1, 2, 3, 12, 15 and 17 remain rejected under 35 U.S.C. 103(a) as being 
unpatentable over Bashaw (Apomixis in crop improvement. In Hybridization of crop 
plants. 1980. pages 45-63), in view of Dujardin et al (Euphytica 38: 229-235, 1988). The 
rejection is repeated for the reasons of record as set forth on pages 5-6 of the Office 
Action mailed July 6, 2007. Applicant's arguments, filed October 9, 2007, have been 
fully considered but are not persuasive. 

Applicant argues the rejection is moot due to the amendment of claim 1 to 
include the limitations of claim 5 (see page 9, 1 st paragraph of 'Remarks' filed October 
9, 2007). 

This is not persuasive. The amendment of claim 1 does not overcome the 
rejection because nucellus, integument, pericarp, hypanthium and pistil wall are present 
in all plants; thus, the plants in the plants taught in the cited references would possess 
these characteristics. Therefore, the rejection is maintained because Bashaw teaches a 
method of producing angiospermous apomictic plants comprising selecting sexual 
angiospermous plants, namely buffelgrass, hybridizing said plants, recovering hybrid 
seed, and selecting a hybrid plant that is apomictic to the apomictic parent plant (see 
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page 59, Figure 3) and Dujardin et al teach the chromosome doubling of apomictic 
plants (see page 234, Figure 3). 

Claims 1-4, 6-12, 15, 17-24 and 27-32 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Lutts et al (Euphytica 78: 19-25, 1994), in view of Ogburia et al 
(Euphytica 88: 9-16, 1996), further in view of each of Koul et al (Euphytica 28: 457-464, 
1979), Hussey et al (Euphytica 54: 141-145, 1991), Hanna etal (Crop Sci. 27: 11 Se- 
ll 39, 1987) and Kroon et al (Euphytica 23: 345-352, 1974). 

Lutts et al teach a method of producing an apomictic plant from sexual plants 
wherein a first plant and a second plant are hybridized, seed was recovered and sowed 
(to produce the F1 population and plants) and a hybrid plant is selected that is apomictic 
(see 'Materials and methods', page 20, 1 st column, 1 st paragraph to 2 nd column, end of 
second full paragraph and Table 1). 

Lutts et al do not teach identifying and selecting sexual plants from an 
angiospermous plant species, genus or family wherein the initiation time of embryo sac 
formation in the first plant occurs at about the same time as or before 
megasporogenesis in the second plant relative to the developmental maturity of the 
nongametophytic ovule and ovary tissues; somatic cell hybridization; various 
photoperiods; plants obtained by plant breeding; and euploid or aneuploid plants. 

Ogburia et al teach embryo sac formation and detection of angiospermous plants 
(see 'Experimental protocols', page 10, 1 st column). 

Koul et al teach somatic cell hybridization (see page 463, 4 th paragraph where it 
is taught that somatic cell hybridization can provide a way to accomplish genetic 
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improvement in plants that have little hope of this accomplishment through 
hybridization). One of ordinary skill in the art would be motivated to use somatic cell 
hybridization because of the teachings of Koul et al that it is a way for genetic 
improvement. 

Hussey et al teach that the frequency at which sexual embryo sacs occur in 
some facultatively apomictic species is influenced by photoperiod (see page 141, line 1 
of 'Summary'). It would be obvious to one of ordinary skill in the art to use plants with 
different photoperiods because the initiation time of embryo sac formation in plants 
differ. One of ordinary skill in the art would be motivated to use plants with different 
photoperiods Hussey et al teach, "[p]hotoperiod is one environmental factor that has 
been shown to be correlated with the frequency of sexual embryo sac" (see page 142). 

Hanna et al teach obtaining plants by plant breeding (see, for example, page 
1139, 1st column, 1st paragraph where it teaches, "apomixis...can be introduced into a 
cross through the male parent or through a female parent.. .[t]he resultant progeny will 
consist of both sexual and apomictic plants"). It would be obvious to one of ordinary 
skill in the art to use plants obtained by plant breeding because these are usually 
varieties having known and distinct genetic and physiological characteristics. One of 
skill in the art would be motivated to use plants obtained by plant breeding because 
Hanna et al teach that apomixis is probably more common in the cultivated species (i.e. 
species obtained by plant breeding) than has been reported (see page 1138, 1st 
column, last three lines). 
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Kroon et al teach apomictic hybridized plants that are euploid or aneuploid (see, 
for example, page 349, Figure 2 where it depicts both a euploid and an aneuploid 
produced from a cross between two sexual plants). It would be obvious to one of 
ordinary skill in the art to select euploids or aneuploids because Kroon et al teach 
aneuploids occur in interspecific and intraspecific crosses (see page 351, 1st 
paragraph). In addition, these plants are distinguishable from each other as depicted on 
page 349, Figure 2, so it would be easy to make selections for such plants. 

It would have been prima facie obvious to one of ordinary skill in the art at the 
time of Applicant's invention to combine the above teachings with those of Lutts et al to 
produce the claimed invention. 

One of ordinary skill in the art would have been motivated to combine these 
teachings for the reasons discussed above. 

In addition, one of ordinary skill in the art would have reasonable expectation of 
success based on the success of Lutts et al in teaching a method of producing an 
apomictic plant from sexual plants wherein a first plant and a second plant are 
hybridized, seed was recovered and sowed and the above teachings of Ogburia et al, 
Koul et al, Hussey et al, Hanna et al and Kroon et al. 

Conclusion 

No claims are allowed. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Keith O. Robinson, Ph.D. whose telephone number is 
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(571) 272-2918. The examiner can normally be reached Monday - Friday, 7:30 a.m. - 
4:30 p.m. EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anne Marie Grunberg can be reached at (571) 272-0975. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
Keith O. Robinson, Ph.D. 
December 17, 2007 

DAVID H.KRUSE, PH.D. 
PRIMARY EXAMINER 



